
 

  

 

 
  When FMLA Runs Out, What Then? 

 
Employees meeting certain criteria are entitled to up to 12 weeks off work under the Family 
and Medical Leave Act (FMLA).  After FMLA is exhausted, what does that mean for the 
employee who is still ill?  Is that the end of their job?  What should you, as the employer, do 
next?  Other laws, rights, and requirements come into play such as the Americans with 
Disabilities Act (ADA). 
 
If you indicated on the initial FMLA form that you will require a return-to-work certification or 
"workability report," remind the employee of this requirement when you advise the leave is 
coming to an end. Offer opportunity for the employee to contact you if assistance is needed.  If 
that’s not productive, and you have a job-related reason to be concerned the employee’s 
medical condition could render them unfit for duty, then under the ADA but after FMLA, in 
some instances you can send the employee for a Fitness for Duty examination.  The Fitness for 
Duty examination will determine whether the employee can fully and safely perform the 
essential functions of the job, with or without reasonable accommodations. 
 
The employer’s decision as to what is reasonable to accommodate becomes an individualized, 
unique analysis of the employee’s medical condition and the job, based on the information at 
hand.   
 
Quite often, the employee just needs additional leave before being well enough return to work.  
If this is the case, you’ll want to seek an updated medical statement indicating the work 
restrictions and expected duration of leave.  You can also inquire whether there will be ongoing 
need for periodic or intermittent leave.    
 
If the employee requires additional support or accommodation to be able to successfully 
perform the essential functions of the job, then you should review options available within your 
County:   

• Remind the employee that you offer a free and confidential Employee Assistance 

Program (EAP) and provide the phone number for the service.  Family members may 

want to use it too. 

• Go through your ADA analysis.  

• Is the employee a qualified individual with a disability, causing them to be limited in or 

unable to perform one or more essential functions of the job (e.g., shelve the library 

books, or perform jailer work, onsite)?  If so, then engage in the "interactive process" to 

seek out and determine if there are reasonable accommodations that could be 

implemented.  Reminder: The County is not required to provide the employee with their 

preferred accommodation. The County has to offer a reasonable accommodation that is 

effective. 



 

  

• Elicit ideas from the employee or medical representatives.  It is recommended that the 

employer meet and discuss potential accommodation ideas with the employee as part 

of the interactive process and document these discussions.  

• Consider modified duties, alternate duties, purchase of special equipment or supportive 

software, or additional leave. 

• If modifications can’t be offered, can you offer another position for which the employee 

qualifies?  Document the County’s review and analysis of open positions.   

 
If additional, temporary absence is the reasonable accommodation best suited to allow the 
employee an opportunity to recover and to return to perform the essential functions of their 
job, consider: 

• Can the employee return on a part-time basis, and gradually work up to full-time 

hours?  

• Is sick leave, vacation, or PTO available for use? 

• Does your County offer a leave donation program? 

• If the employee has run out of accrued leave to remain in "paid" status, what additional 

leave options does the Collective Bargaining Agreement or Personnel Policy offer?  

• Can the employee request an unpaid medical or personal leave?  What's the maximum 

amount of time granted?  Can it be extended?  Does the employee need to check in 

periodically?  Do you require periodic medical substantiation? 

• What have you done for other employees who have run out of available leave? 

• Do you offer a Short-Term Disability (STD) benefit?  If you haven’t already, provide the 

forms and offer to help apply. 

• Do you offer a Long-Term Disability (LTD) benefit?  Provide the forms and offer to help 

apply. 

• If it does not appear the employee will sufficiently recover, remind the employee of the 

option to apply for a disability benefit from PERA and from Social Security, providing 

applicable phone numbers and websites.   

 
Meanwhile, you will need to figure out how to redistribute workload or cover the 
position/shift.  How you do so and for how long becomes a business decision, absent any 
direction or guidance from your Collective Bargaining Agreement or Personnel Policies.  You 
could consider working other employees on an overtime basis, hire a temporary worker, 
reassign cases to coworkers, re-hire a retiree on an on-call/intermittent basis, work another 
employee "Out of Classification," et cetera.  It's also a good opportunity to examine what your 
succession plan and cross-training. 
  
For a checklist of the analyses, please see the Knowledge Base Section at 
www.amcddahrsupport.com  
 
 
 

http://www.amcddahrsupport.com/

