
 

  

 
Bringing High Risk Employees Back to Work During a Pandemic 

 
When an employee at higher risk for severe COVID-19 illness is reluctant to return to work and requests 
an accommodation, how should the county proceed? What if the employee’s family member living in 
the household is at high risk? The following discussion explores some of the key considerations the 
county should review when conducting an analysis of these situations.  
 
Normally, an employee cannot just refuse to come to work. The COVID-19 pandemic has left many 
feeling like typical life is turned on its head and stressors have increased. At times, counties’ reopening 
phases are met with individual employee concern. When it comes to scenarios involving employees’ 
ability to successfully perform their job, counties should be sure to follow a measured and thoughtful 
analysis, incorporating review against many of the employment laws with which HR practitioners are 
already familiar. If the employee does not want to come back to work, or states they are unable to do 
so, the county needs to dig deeper.  
 
Document the conversations with the employee. If a discrimination or other claim comes later, being 
able to produce contemporaneous notes is likely to be helpful and persuasive to a third party, such as a 
judge, arbitrator, or investigator. In the end, the employee’s actions might have the effect of a voluntary 
resignation, separating the individual from employment. The former employee may file for 
unemployment benefits, prompting the employer to report on the facts and circumstances of the 
separation.   
 
Until then, the county should review whether the individual qualifies for any other protections or 
benefits under the law, county policy, or collective bargaining agreement, and determine what 
additional steps the county should take, based on the specific facts and circumstances of the case.   
 
After conducting a thorough analysis of possibilities related to the employee’s situation, the county may 
ultimately need to consider discipline or discharge if the individual is not willing or able to continue 
working. However, there are various employment considerations that must be carefully and fully 
evaluated before making a decision regarding continued employment.    
 
Families First Coronavirus Response Act (FFCRA) 
Does the reason the employee does not want to return qualify for FFCRA Leave? For example:     

• Has the employee been advised by a health care provider to self-quarantine due to concerns 
related to COVID-19?  

• Is the employee displaying symptoms and awaiting test results? 
• Is the employee caring for someone with COVID-19 or who has been advised to self-quarantine? 
• Is the employee caring for children whose school or summer program is closed due to COVID-

19? 
 
If the employee’s situation may qualify for federal FFCRA leave, obtain documentation from the 
employee substantiating the need for leave under the FFCRA. Any of the above examples would qualify 
the employee for up to 80 hours of FFCRA Emergency Paid Sick Leave and the last example would qualify 
the employee for Emergency FMLA for up to twelve weeks. However, simply being at higher-risk, or 
living with someone who is, is not enough to qualify for FFCRA paid leave benefits. 
 



 

  

Family Medical Leave Act (FMLA) 
Traditional FMLA has its own definitions of eligibility, and these can overlap with reasons for FFCRA 
Emergency Paid Sick Leave. Consider whether the employee may have an FMLA-qualifying serious 
health condition or if the employee is caring for a family member with a serious health condition. 
Employees may be eligible for up to 12 weeks combined total of traditional FMLA and/or expanded 
FMLA under the FFCRA. Living with someone who fears getting ill, or having a personal fear of becoming 
ill, is not by itself sufficient for receiving FMLA benefits. 
 
If the employee’s reason for not returning to work is also an FMLA qualifying reason, the County should 
issue FMLA forms and timely designate the absence as FMLA, as appropriate.  
 
Americans with Disabilities Act (ADA) 
The ADA prohibits discrimination against qualified individuals with disabilities. Is the reluctant employee 
requesting an accommodation regarding where, when, or how, they perform the job? If the employee 
has, or is regarded as having, an ADA qualifying disability, the County may be obligated to provide a 
reasonable accommodation to support the employee in successfully performing their job. It is possible 
the employee has lived with a disability condition but never needed to request a work-related 
accommodation prior to COVID-19 becoming a relevant workplace concern. Start the ADA interactive 
process right away. If the analysis shows that the situation is not ADA qualifying, having assessed this 
possibility will eliminate process delays and may rule out ADA reasonable accommodation as the 
resolution. 
 
Many of the CDC’s factors indicating “increased risk” of severe illness from COVID-19 (e.g., chronic 
kidney disease, COPD, diabetes), can also rise to the level of being a disability under the ADA (a physical 
or mental impairment that substantially limits one or more major life activities). But just because a 
health care provider advises an employee to self-quarantine due to the employee’s underlying health 
condition, thus qualifying the employee for FFCRA Emergency Paid Sick Leave, does not automatically 
qualify the employee for ADA protections or reasonable accommodations. Those are different analyses.              
 
Is the employee a qualified individual with a disability who can perform the essential functions of the job 
with or without reasonable accommodation? If so, then engage in the ADA interactive process and 
determine which reasonable accommodation(s) the county will provide. An accommodation could be 
continuing to work from home, dividing staff to work alternate days, or working after regular business 
hours or on weekends when fewer people will be onsite.  
 
A leave of absence, even if it is unpaid, can be considered a reasonable accommodation under the ADA. 
If considering a leave of absence, define an end date for the timeframe of approved leave, and schedule 
a check-in date at least a week before the end date. Approving ADA leave for a period of up to 30 days 
at a time, with corresponding interactive process assessment, may be an appropriate timeframe. When 
the initial approved leave timeframe is drawing to a close, the county should determine whether 
additional leave is needed, and if so, whether an extension is reasonable. 
 
If an essential function of the job is to perform the work at the county worksite, the employer is not 
required to remove the essential function under the ADA. However, it still may be a reasonable 
accommodation to approve a leave of absence for a defined period of time, followed by reassessment of 
the employee’s ability to return to work and perform the essential functions of the job with or without 
an accommodation.  
 



 

  

Occupational Safety and Health Administration (OSHA) 
Under OSHA’s General Duty Clause, employers have a duty to provide a safe workplace for employees, 
free from recognized hazards that are causing or likely to cause death or serious physical harm to 
employees.   
 
Employees have a right not to report to work if they reasonably fear doing so would present an urgent 
“risk of death or serious physical harm,” and the employee has brought the condition to the attention of 
the employer and the employer has failed to eliminate the danger. The employer cannot retaliate 
against an employee for refusing to perform the dangerous work, or for filing an OSHA complaint.  
 
There have not (yet) been any rulings of whether COVID-19 is considered an “imminent danger.” It is not 
clear whether the virus rises to the level of “imminent danger”; the virus is present throughout society 
and is not unique to the workplace. 
 
The employee must have a specific fear of infection, and not just a general fear of contracting COVID-19 
at the worksite. This is where the county’s COVID-19 Preparedness Plan could assist – it documents for 
employees how the county has planned and acted to provide a safe workplace. The COVID-19 
Preparedness Plan requires identifying the protocols expected of employees, as well as documenting the 
COVID-19 related safety and health practices the employer has implemented to protect both staff and 
the public.   
 
Much of the COVID-19 Preparedness Plan content is also what OSHA would expect of an employer, with 
regard to implementing sound practices to support overall safety and health in the work environment. 
Employers must now consider the reality of COVID-19 in relation to their compliance with OSHA’s 
General Duty Clause. Counties should be sure their COVID-19 Preparedness Plan is posted and available 
for employees to review. In addition, the county should consider employee feedback and input related 
to workplace safety, including elements of the COVID-19 Preparedness Plan.   
 
If an employee raises apprehension about workplace safety, it would be prudent for the county to share 
and discuss the steps it has taken to support health and safety in the work environment. Reviewing 
protocols the county has developed responsive to COVID-19 and educating employees on how these 
practices align with current public health authority guidance may help put their minds at ease and 
reduce fears about returning to work.  
 
County Policy and Collective Bargaining Agreement (CBA) Provisions 
Review county policies or the applicable collective bargaining agreement to determine whether there 
are any additional provisions available to the employee if they do not qualify for, or have exhausted, 
other relevant leave or accommodation options. Does the employee have accrued leave available for 
use? In some cases, an employee who has exhausted accrued PTO, vacation, and sick time may have the 
option to request a personal leave of absence. Based on unique circumstances, consider whether it may 
be reasonable for the county to approve a personal leave. In some instances, this could provide the 
employee a defined and limited timeframe to acclimate to changes and adjustments accompanying the 
pandemic, while also fitting within temporarily modified employer circumstances of reduced work 
and/or budget constraints.   
 
Employee Assistance Program (EAP) 
If the county includes an EAP among its employee benefits, be sure to remind individuals navigating 
concerns related to COVID-19 of this valuable resource. The employee can contact the EAP with 



 

  

concerns about being in the workplace again, the challenges associated with caring for a vulnerable 
member of the household, or arranging dependent care in light of cancellations and closures, as just a 
few examples.   
 
Communication 
Also consider the importance of the county’s communication strategy in building overall trust and 
confidence as employees navigate the changed workplace landscape resulting from the COVID-19 
pandemic. In addition to posting the county’s COVID-19 Preparedness Plan and displaying the FFCRA 
poster, consider issuing regular communications, updates, and practical workplace guidance addressing 
relevant topics for both staff working onsite and those who are teleworking. Maintaining open and 
regular communications can help to build trust and keep employees engaged during this difficult time.   
 
While some employees may be overjoyed to see their coworkers in-person once again, others’ morale 
might be quite low. Many workers are probably nervous. Keep employees informed about the methods 
the county is using to maintain a safe workplace, and provide regular updates if guidance changes 
responsive to the progression of the pandemic or the availability of new information. When people 
don’t hear any updates, they tend to make up their own updates, and that’s rarely a good idea. Reassure 
staff by discussing the county’s efforts to evaluate the most current public health authority guidance, 
and to apply it in a manner consistent with the current pandemic situation and best practices to support 
safety and health.  
 
Next Steps 
If the employee does not qualify for any of the job protections or benefits discussed, or has exhausted 
all options available, and still refuses or is unable to return to the worksite, the county will need to 
evaluate next steps. Be sure the county has listened to the individual’s specific concerns and reviewed 
all relevant avenues to assist or guide the employee to appropriate resources and options that could 
resolve the situation.  
 
If a complete analysis has been conducted and the employee will not return to work, the county may 
consider discipline based on failure to perform job duties or for violating attendance policies. The 
discipline could include, or progress to, discharge from employment.   
 
Sometimes walking the employee through the process of reviewing eligibility for various benefits, as 
well as taking the time to discuss the job requirements that need to be performed along with resources 
available, will assist the individual to decide on next steps they are most comfortable with, through their 
own proactive decision. In some instances, the employee may decide to resign from employment if the 
job is no longer a good fit. Ideally the county should be able to demonstrate that all reasonable efforts 
were made to work with the employee to complete a thorough analysis of their specific situation, and 
affording all benefits and protections to which the individual is entitled.  
 


